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TONBRIDGE AND MALLING BOROUGH COUNCIL 
 

GUIDANCE NOTE ON POWERS 

TO REMOVE UNAUTHORISED CAMPERS 
 
The following notes have been prepared to assist in understanding the options available 
when the Council becomes aware of unauthorised campers within its area. It should be 
read in conjunction with the County wide protocol, to which the Borough Council is a 
party, and the Government Guidance on Managing Unauthorised Encampments (dated 
2nd February 2006) (https://www.gov.uk/government/publications/unauthorised-
encampments-using-enforcement-powers)..  Regard will also be had to the guide issued 
by the Department for Communities and Local Government ‘ Dealing with illegal and 
unauthorised encampments – a summary of available powers’ 
(https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/227492/1
30807_Dealing_with_illegal_encampments_format_and_ISBN.pdf) 
 

Action by the land owner 
 
Where an unauthorised encampment occurs on private land, the Borough Council will 
look to the landowner to consider whether to take action using any powers available to 
them.  
 
Private land owners are not obliged to take account of human rights considerations when 
deciding to take action in respect of any unauthorised encampment. 
 
A land owner may apply to the County Court for a summary order for possession of land 
which has been occupied by unauthorised campers. This form of procedure can be used 
even where the identity of the unauthorised campers is not known.  A warrant to enforce 
an order for possession can be issued at any time after the making of the order.  If the 
unauthorised campers return to the land after being evicted under a possession order a 
warrant of restitution may be obtained from the Court. 
 
A possession order may be made in respect of land not yet occupied by the unauthorised 
campers but to which there is a real danger that they may move.  It may also be made, 
and executed, notwithstanding ill health on the part of an unauthorised camper. 
 
A private land owner may also use common law powers of eviction. Land owners are 
advised to seek legal advice on the use of such powers, as land owners may face action 
for criminal damage or trespass to person or property if they exceed the use of 
‘reasonable force’.  
 
Should there be exceptional circumstances where a private land owner should not be 
expected to use or cannot use their civil powers, then the police, the Borough Council 
and/or the County Council may become involved and those authorities may consider the 
exercise of any of the powers outlined below.  
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If the unauthorised encampment is on public land then the following powers would 
always be considered. 
 
 
 

Action by the police 
 
Where there are two or more unauthorised campers, who have with them six or more 
vehicles (including caravans), and they have refused to leave when requested to do so 
by the owner of the land, the police have powers (under section 61 of the Criminal 
Justice and Public Order Act 1994) to direct the unauthorised campers to leave the land 
and remove their vehicles any other property they have with them on the land.  The 
power is also available where the unauthorised campers have caused damage to the 
land or used threatening or abusive behaviour towards the occupier of the land or his 
family, employees or other agents. 
 
It is a criminal offence for a person, knowing that such a direction has been given to him, 
to fail to comply with it as soon as practicable.  It is also an offence for a person so 
directed to re-enter the land concerned within three months of the date of the direction. 
 
Guidance has been issued by the Association of Chief Police Officers (ACPO) on dealing 
with unauthorised encampments, which can be viewed via the following link - 
http://www.acpo.police.uk/documents/edhr/2011/20110913%20EDHR%20ACPO%20Gui
dance%20on%20Unauthorised%20Encampments%20Revised_Version%2013_Internet_
June%202011.pdf. 
 
As a public authority, the police are required to undertake an assessment of human 
rights considerations and to consider the general equality duty imposed by statute on 
public bodies. 
 

Action by the Borough Council on its own land 

 
Proceedings under the Criminal Justice & Public Order Act 1994 

 
(i) Direction pursuant to s.77 

 
The Council may only take direct action against an unlawful encampment after obtaining 
a court order. To be able to obtain such an order the Council must first serve a Direction 
under section 77 of the Criminal Justice and Public Order Act 1994, which empowers the 
Borough Council to direct persons residing in vehicles unlawfully on land, within the 
Borough to leave that land and remove their vehicles any other property they have with 
them on the land. 
 
The power is available where the persons are residing on highway land, other 
unoccupied land or occupied land without the consent of the occupier. 
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In general, where the land is owned by the Borough Council, then the Borough Council 
will act. If the land is owned by the County Council, or is public highway, it is anticipated 
that ordinarily the County Council will take action, and the County Council have the same 
powers as the Borough in that regard. In certain circumstances it may be appropriate for 
one or other of the Borough or County Council to take the lead where land is in mixed 
public ownership. 
 
It is a criminal offence for a person, knowing that a Direction has been given to him, to 
fail to comply with it as soon as practicable.  It is also an offence for a person so directed 
to re-enter the land concerned with a vehicle within three months of the date of the 
Direction. 
 
A Direction applies to persons and their vehicles, rather than attaching to the land, and 
can only be served upon persons actually residing upon an area of land. It cannot be 
used pre-emptively to prevent unauthorised entry upon land. 
 
In any proceedings brought for an offence, it is a defence for an accused person to show 
that his failure to comply with a direction or his re-entry of the land was due to 
mechanical breakdown, illness or other immediate emergency.  If a person who has 
been directed to leave does so as soon as practicable, and does not re-enter the land 
within three months of the date of the direction, no offence is committed. 
 
It is not usually expedient to issue a direction where the unauthorised encampment is 
expected to be of short duration, for example on the occasion of family weddings and 
funerals, as the encampment will usually disburse within a few days. Prior to any action 
the Council would be expected to carry out a Human Rights audit, to establish if there 
are particular reasons that travelling is not continuing, for instance if a member of the 
party is ill and incapable of travelling, as part of the process in reporting to the Courts.  
 
(ii) Obtaining a Magistrates' Court order 
 
Section 78 of the 1994 Act provides that a magistrates' court may, on a complaint by a 
local authority, make an order requiring the removal from land of any vehicle and 
property and any person residing in it, and authorising the local authority to enter the land 
and remove those vehicles and property.  It is an offence for a person wilfully to obstruct 
any person authorised to carry out the order. 
 
The Court can only make such an order if the Council has already served a s.77 
Direction on the relevant persons. 
 
Use of the s.77/s.78 procedure is generally adopted in relation to transient or ad hoc 
encampments. 
 

Planning Enforcement Powers 
 



 

 

The full range of the Borough Council’s planning enforcement powers may be considered 
in relation to more long-term encampments (in the event of a breach of planning control), 
particularly where the land in question may be owned by the travellers themselves.  
 

(i) Temporary Stop Notices 
 
A temporary stop notice (TSN) might be a possible interim remedy for unauthorised 
development on land owned by travellers, as the Town and Country Planning 
(Temporary Stop Notice)(England) Regulations 2005/206 have now been revoked. 
 
 
 
The TSN effectively gives the Council the opportunity to speedily review if more specific 
action, such as the service of an Enforcement Notice is justified, in which case the 
Borough Council is required to consider whether it is expedient, in all of the 
circumstances, that the activity which amounts to the breach of planning control is 
stopped immediately. This requires a consideration of all of the circumstances of the 
case, including a consideration of the provisions of the European Convention on Human 
Rights (ECHR) and whether it is proportionate in the circumstances to interfere with 
those rights. 
 
A TSN will only ever be a temporary, interim, measure as they are limited in duration to 
28 days and it is prohibited by law to serve consecutive notices. 
 

(ii) Enforcement Notice 
 
Service of an enforcement notice normally requires the authority of the relevant Area 
Planning Committee, and again requires a consideration of whether or not it is expedient 
in all of the circumstances to serve a notice. 
 
The question of expediency will require consideration not only of planning policy relevant 
to the site in question but of all material considerations. This includes the personal 
circumstances of the travellers and their families as required by ECHR and the Human 
Rights Act . 
 

(iii) Injunctive Relief 
 
In some cases an application may be made to the Courts for an injunction. The granting 
of an injunction by the court is entirely at the court’s discretion and in making its decision 
the Court will have to weigh up all of the factors both in favour of and against grant, 
including hardship, the availability of sites and any interference with Convention rights 
caused by the injunction.  
 
To pursue an injunction the Council would require significant evidence to justify 
commencing the proceedings. Such action is generally more appropriate for long-term 
encampments where other enforcement action has been unsuccessful. 
 



 

 

 
There is rarely an opportunity or a justification for action to be taken out of hours whilst 
balancing all the relevant elements including ECHR considerations.  
 
Any enquiries received from the public, parish councils or others concerned about 
possible problems with unauthorised encampments should be answerable from the 
information above or by reference to the protocol and government guidance.  
 
This guidance note will be reviewed in the event of any major changes in policy, law or 
Government guidance. 
 
Adrian Stanfield, Director of Central Services 
 
December 2014 
 
 


